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REGARDING DOCUMENT
QUALITY

THE QUALITY OF THE FOLLOWING
DOCUMENTS IS SUCH THAT ALL
OR PORTIONS OF THE MICROFILMED
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| RMD 207 (August 1987)

Replaces form No. 58-8500.008

‘ Texas State Library Reproduction of this form at the agency level is
) State Records Center authorized.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
Amicus Brief in Support of Petitioners' and Petitioner-Intervenors'

- h
Applications for Writ of Error has been sent on this _:giL___ day of

t;inﬁb + 1989, by United States Mail, postage prepaid to all

counsel of record.

S R Ndn

Sandra R. Nicolas
State Bar Number 15016500

ARNOLD AND NICOLAS

800 One Capitol Square
300 West Fifteenth Street
Austin, Texas 78701
512-320-5200
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NO. C-8353

IHREAY 1@33

wid L

IN THE SUPREME COURT OF TEXAS

AUSTIN, TEXAS

EDGEWOOD INDEPENDENT SCHOOL DISTRICT, ET AL.,

Petitioners

WILLIAM KIRBY, ET AL.,

Respondents

BRIEF OF AMICUS CURIAE IN SUPPORT OF THE PETITIONERS AND
PETITIONER-INTERVENORS BY THE
SCHOOLCHILDREN OF SANGER ISD, SANGER, TEXAS

VOLUME XVl




NO. C-8353

’ IN THE SUPREME COURT OF TEXAS

AUSTIN, TEXAS

EDGEWOOD INDEPENDENT SCHOOL DISTRICT, ET AL.,

I Petitioners

WILLIAM KIRBY, ET AL.,

Respondents

BRIEF OF AMICUS CURIAE IN SUPPORT OF THE PETITIONERS AND
PETITIONER-INTERVENORS BY THE
SCHOOLCHILDREN OF SANGER ISD, SANGER, TEXAS

VOLUME XVIII
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NO. C-8353

IN THE
SUPREME COURT OF TiiXAS

AUSTIN, TEXAS

EDGEWOOD INDEPENDENT SCHOQL DISTRICT, ET AL.,
Petitioners
V.
WILLIAM KIRBY, ET AL.,

Respondents

BRIEF OF AMICUS CURIAE IN SUPPORT OF PETITIONERS AND
PETITIONER-INTERVENORS BY THE
SCHOOLCHILDREN OF SANGER I1SD, SANGER, TEXAS

VOLUME XVIII

TO THE HONORABLE SUPREME COURT OF TEXAS:

Now come the schoolchildren of Sanger ISD, Sanger, Texas
and submit the following statements in support of the ruling
of the Honorable Harley Clark, Judge - 250th Judicial
District, Travis County, in Cause Number 362,516.

The wundersigned has been reduested to submit these
statements to the Court. The undersigned does not represent
any party and has no monetary interest in the outcome of the

litigation. The statements presented are from individuals




who have a substantial interest in preserving the State's
ability to provide equitable public education to its
citizens.

Accordingly, the schoolchildren of Sanger ISD, Sanger,
Texas respectfully pray that this Court consider the attached
statements (Volume XVIII) and uphold the decision of the

trial court in the case at bar.

Respectfully submitted,
ARNOLD AND NICOLAS

800 One Capitol Square
300 West Fifteenth Street
Austin, Texas 78701
512-320-5200

by SW RN*‘J’QQ&

Sandra R. Nicolas
State Bar No. 15016500
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May &, 1989

We are concerned about public education in Texas and the tailure of
the legislature and governor to support an equitable method for the

distribution of state funds to public schools,

I Know that the legislature and governor must support adequate

funding for the mandates that it requires of public schools.

Your attention to these important issues in education is
appreciated., Thank you.

Sincerely,
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
Amicus Brief in Support of Petitioners' and Petitioner-Intervenors'
P
Applications for Writ of Error has been sent on this _:;ii___ day of

\>L~m&, , 1989, by United States Mail, postage prepaid to all

counsel of record.
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Sandra R. Nicolas
State Bar Number 15016500

ARNOLD AND NICOLAS

800 One Capitol Square
300 West Fifteenth Street
Austin, Texas 78701
512-320-5200
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STATEMENT OF JURISDICTION
AND JURISPRUDENTIAL IMPORTANCE

Jurisdiction exists under Section 22.001(a) (1), (2), (3), (4), and
(6) of the Texas Government Code Annotated (Vernon 1988): a lengthy
dissenting opinion was filed in the court of appeals belcw; the Dallas
Court of Appeals has ruled differently from the court of appeals in this

case on a question of law material to a decision of this case, Stout v,

Grand Prairie 1.S5.D,, 733 S.W.2d 290, 294 (Tex.App. -- Dallas 1967,
writ ref'd n.r.e.) (holding that education is a fundamental right under

the Texas Constitution); this case involves the construction or validity
of a statute necessary to the determination of the case (Tex. Educ. Code
§16.001, et seq.); this case involves the allocation of state revenue;
and the court of appeals below has committed an error which is of
"importance to the jurisprudence of the state."” If left uncorrected,
the judgement of the court of appeals will deny a significant percentage
of Texas school children an equal educational opportunity. If ever a

case demanded discretionary review, it is this one.

INTEREST OF THE AMICUS CURIAE

The undersigned are officials of school districts in Texas and
others concerned with the quality of public education in this State.
Our interest is in the education of the children of Texas.

The trial court's extensive findings of fact have been undisturbed
on appeal. These fact findings depict well the gross inequity of the
Texas school finance system. If is these inequities and disparities
that we, like all school districts of limited taxable wealth, confront

and combat on a daily basis.




There is a vast disparity in local property wealth among the Texas
school districts. (Tr. 548-50).! The Texas school finance system relies
heavily’ on local district taxation. (Tr. 548). These two factors
result in enormous differences in the quality of‘educational programs
offered across the State.

There is a direct pu.itive relationship between +he amount of
property wealth per student in a district and the amount the district
spends on education. {Tr. 555). Because their tax bases are so much
lower; pocrer districts must tax at higher tax rates than the wealthier
districts. Even with higher tax rates, however, poorer districts are
unable to approach the level of expenditures maintained by wealthier
districts. Wealthier districts, taxing at much lower rates, are able to
spend significantly more per student. Conversely, poorer districts
endure a much higher tax burden, yet are still unable to adequately fund
their educational programs.

The interdependence of local property weaith, tax burden, and
expenditures, which is so debilitating to the property-pcor school
districts, is revealed in numerous fact findings of trial court. For
example, the wealthiest school district in Texas has more than
$14,000,000 of property wealth per student, while the poorest district
has approximately $20,000 of property wealth per student, a ratio of 700
to 1. (Tr. 548) . The range of local tax rates in 1985-86 was from $.09
(wealthy district) to $1.55 (poor district) per $100.00 valuation, a

ratio in excess of 17 to 1. By comparison, the range of expenditures

Ithe Trangcript is cited as "Tr." The pages of the Transcript cited in this Brief
contain the trial court's Findings of Fact and Conclusions of Law.




per student in 1985-86 was from 2,112 per student (poor district) to
$19,333 (wealthy district). (Tr. 550-52).

Az the trial court found, differences in expenditure levels
operate to "deprive students within the poor districts of equal
educational opportunities.” (Tr. 552). Increased financial support
enables wealthy school districts to offer much broader and better
educational experiences to their students. (Tr. 559). Such better and
broader educational experiences include more extensive curricula,
enhanced educational support through additional training materials and
technology, improved libraries, more extensive counseling services,
special programs to combat the dropout problem, parenting programs to
involve the family in the student's educational experience, and lower
pupil-teacher ratios. (Tr. 559). In addition, districts with more
property wealth are able to offer higher teacher salaries than poorer
districts in their areas, allowing wealthier districts to recruit,
attract, and retain better teachers for their students. (Tr. 559).

The denial of equal educational opportunities is especially
harmful to children from low-income and language-mincrity families. As
the trial court found, "children with the greatest educational neads are
heavily concentrated in the State's poorest districts."” (Tr. 562). It
is significantly more expensive to provide an equal educational
opportunity to low-income children and Mexican American children than to
educate higher income and non-minority children. (Tr. 563). Therefore,
the children whose need for an equal educational opportunity is greatest

are denied this opportunity.




Not only are the disparities and inequities found to exist by the
trial court shocking, they render the Texas school finance system

constitutionally infirm.

ARGUMENT
I. THE TEXAS SYSETEM OF FUNDING PUBLIC EDUCATION VIOLATES THE STATE
CONSTITUTIONAL GUARANTEE OF EQUAL RIGHTS (Op. 3-13).

A.

The denial of equal educational opportunity violates a fundamental
right under the Texas Constitution. "Fundamental rights have their
genesis in the expressed and implied protections of personal liberty

recognized in federal and state constitutions.” Spring Branch I.S.D. V.

Stamos, 695 S.W.2d 556, 560 (Tex. 1985). Recognizing that education is
"essential to the preservation of the liberties and the rights of the
people,” Article V1I, Section 1 imposes a mandatory duty upon the
Legislature to make suitable provision for the support and maintenance

of an efficient school system. See, e.g., Bowman v. Lumbarton I.S8.D.,

32 Tex.Sup.Ct.J.104, 106 (Dec. 7, 1988). Article I, Section 3
guarantees the equality of rights of all citizens. It is in these two
constitutional provisions that ecqual educational opportunity has its

genesis as a fundamental right in the Texas Constitution.

Thus, our state constitution, unlike the federal Constitution,
expressly declares the fundamental importance of education. Education
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provides the means -- the capacity -- to exercise all critical rights
and liberties. Education gives meaning and substance to other
fundamental rights, such as free speech, voting, worship, and assembly,
each guaranteed by the Texas Constitution. A constitutional linkage
exists between education and the "essential principles of liberty and
free government," protected by the Texas Bill of Rights., Tex. Const.,
Art. I, Introduction to the Bill of Rights.

The Texas Legislature and Texas courts have also recognized that
the Texas Constitution protects against the denial of equal educational
opportunity. In authorizing the creation of the Gilmer-Aikin Committee
to study public education in Texas, the Legislature recognized "the
foresight and evident intentions of the founders of our State and the
framers of our State Constitution to provide equal educational
advantages for all." Tex. H.C.Res. 48, 50th Leg. (1948). Moreover,
Section 16.001 of the Texas Education Code, enacted in 1979, recognizes
the policy of the State of Texas to provide a "thorough and efficient"
education system "so that each student ... shall have access to programs
and services ... that are substantially equal to those available to any
other similar student, notwithstanding varying local economic factors."
Two courts have concluded that Article VII, Section I's efficiency
mandate connotes equality of opportunity. Mumme v. Marrs, 40 S.W.2d 31

(Tex. 1931);

120 S.wW.2d 938 (Tex.Civ.App. --
Texarkana 1938, writ ref'd). Finally, the only other Tex appellate
court to directly confront the fundamental right question has concluded,

citing Article VII, that education is indeed a fundamental right



guaranteed by the Texas Constitution. Stout v, Grand Prairie 1.S.D.,

733 S.W.2d 290, 294 (Tex.App.-- itallas 1987, writ ref'd n.r.e.).

Wealth is a suspect category in the context of discrimination
against - low-income persons by a state school finance system. Serrano v.
Priest (II), 18 Cal.3d 728, 557 P.2d 929,957, 135 Cal. Rptr. 345 (1975).

In addition, a fundamental right cannot be denied because of wealth.

Shapiro v. Thompson, 394 U.S. 618, 22 L.Ed.2d 600 (1969). Justice

Gammage, in his dissenting opinion, ably distinguishes San Antonio
I.85.D. v. Rodriguez, 411 U.S. . 36 L.Ed.2d 16 (1973), the sole case
relied upon by the Court of Appeals in its suspect classification
analysis. (Diss.Op. 9-10). The Rodriguez Court observed: "there is no
basis on the record in this case for assuming that the poorest people -~
defined by reference to any level of absolute impecunity -- are
concentrated in the poorest districts.” 36 L.Ed.2d at 37 (emphasis
added) . Unlike the Rodriguez Court, this Court now benefits from a
record replete with substantiated and undisputed findings on the wealth
issue. (Tr. 562-565). For example, "[t]here is a pattern of a great
concentration of both low-income families and students in the poor
districts and an even greater concentration of both low-income students

and families in the very poorest districts."” (Tr. 563).




Because the Texas school finance system infringes upon a
fundamental right and/or burdens an inherently suspect class, the system
is subject to strict or heightened equal protection scrutiny. Stames,
695 S.W.2d at 560. This standard of review requires that the
infringement upon a fundamental right, or the burden upon a suspect
class must be "reasonably warranted for the achievement of a compelling

governmental objective that can be achieved by no less intrusive, more

reasonable means.”" T.S.E.U. v, Department of Mental Health, 746 S.W.2d
203, 205 (Tex.. 1987). The Texas school finance system surely cannot

survive this heightened level of scrutiny. Even the United States

Supreme Court recognized as much in Rodriguez. 36 L.Ed.2d at 33.

Neither does the Texas school finance system satisfy rational
basis analysis. In Whitworth v, Bynum, 699 S.W.2d 194 (Tex. 1985), this
Court articulated its own rational basis test to determine the reach of
the equal rights provision of the Texas Constitution. Drawing upon the

r~a1soning of Sullivan v, University Interscholastic League, 599 S.Ww.2d

170 (fex. 1981), the Court fashioned a "more exacting standard"” of
rational basis review. Whitworth, 699 S.W.2d at 196. As the Court
stated in Sullivan, equal protection analysis requires the court tc

"reach and determine the question whether the classifications drawn in a




statute are reasonable in light of is purpose.” Sullivan, 616 S.W.2d at
172. The Texas school finance systeim cannot withstand review under the
Texas rational basis test. "Local control" has been pr«fifered as a
justification, but this concept marks the beginning, not the end, of the
inquiry. Local control dces not mean control over the formation or
financing ©of school districts. These are State functions, for school
districts are '"subdivisions of state government, organized for

convenience in exercising the governmental function of establishing and

maintaining public free schools for the benefit of the people." Lee v,
Leonard 1.5.,D., 24 S.W.2d 449, 450 (Tex.Civ.App. -~ Texarkana 1930, writ
ref'd).

In contrast to local control, there are two constituticnally and
statutorily stated purposed underlying the Texas school finance system.
First, Article VII, Section 1, of the Constitution commands the Texas
Legislature to "establish and make suitable provision for the support
and maintenance of an efficient system of public free schools.”" Second,
Section 16.001 of the Texas Education (Code expresses the State policy
that "a thorough and efficient system be provided ... so that euch
student ... shall have access to programs 3and services ... that are
substantially equal to those available to any other similar student,
notwithstanding varying local economic factors."

The Texas school finance system is not rationally related to any
of the abcve-discussed alleged or actual purposes. The trial court made

a number of fact findings which bear directly upon the rationality of



